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Introduction
On July 23, 2010, the Unirted

States Departments of Health and
Human Services, Labor, and rhe
Treasury published their final interim
regulations regarding changes ro the
procedures for consumers to appeal
decisions under group health plans
and health insurance palicies.” The
new appeals regulations are among
the most important consumer protec-
tions resulting from the Pacient
Protection and Affordable Care Act.
The regulations establish enhanced
protections for consumers who wish
to appeal adverse healrh benefit deci-
sions through their health plan's
internal claims and appeals process.
In addition, the regulations exrend ro
all consumers the right to appeal
decisions made by a health plan or a
health insurer to an outside, indepen-
dent decision-maker.

Background of the New
Consumer Appeals Process

The Parient Protection and
Affordable Care Act, as amended by
the Health Care and Educarion Rec-
onciliation Ace of 2010, (collecrively,
“PRPACA”Y added Section 2719 ro the
Public Health Service Act (“PHSA™?
Secrien 2719 requires group health
plans and issuers offering individual
and group policies to implement
“effective” internal claims and appeals
and exrernal review processes.’

Prior to PPACA, internal claims
and appeals processes varied consider-
ably among marker segments.* Insured
or self-funded plans subject to the
Employee Retirement Income Security
Act (“"ERISA”Y were required 1o pro-
vide an internal claims and appeals
process that complied with the
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Department of Labor’s (“DOL”) claims
procedure regulation (“DOL claims
procedure regulation”),’ while group
health plans that were not covered by
ERISA, such as plans sponsored by
state and local governments and
churches, were not.* Meanwhile, most
issuers offering individual health cov-
erage were also not required to comply
with the DOL ¢laims procedure regu-
lacion, bur were required ro comply
with applicable srate inrernal claims
and appeals processes.” However,
internal claims and appeals processes
varied from stare to state.

Censumers were aiso subject to
assorted external review protections
prior ro PPACA. Insured ERISA
plans were generally subject to appli-
cable state external review processes.”
However, state external review proce-
dures, like internal claims and appeals
processes, varied from state to stare.”
More importantly, accessibility and
consumer protections varied. For
example, some stares did not require
the external reviewing entity’s deci-
sion to be binding on the plan or
issuer.'” In other srates, only denials
based on medical necessity or disputes
regarding experimental treatments
were eligible for external review.

Moreover, although approxi-
mately 40 percent of benefit denials
are reversed on external review," some
state processes limited external review
to only certain types of health plans,
and at least six staces did not even
have external review laws before
PPACA was enacred.” [ssuers in those
states were not required to implement
an external review process.'” Mean-
while, the preemption provisions of
ERISA generally prevented a state’s
exrernal review precess from applying
to self-funded ERISA plans." As a
result, the only recourse for consumers
in these plans who had exhausted the
plan’s or policy's internal review pro-
cedures was expensive ERISA
tirigation, under which the decision of
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the plan ar insurance company was
given deference by the courts.

New Consumer
Appeals Process

The new appeals regularions were
enacted o establish a fair and uniform
appeals process and to ensure that con-
sumers have a venue in which to
chatlenge adverse decisions. They
mandate a tiered review process that
includes an internal review by the plan
and an independent external review,

The new appeals regulacions
extend the internal claims and appeals
procedure requirements that currently
apply to selé-funded or insured ERISA
plans under the DOL claims procedure
regulation to non-ERISA plans that
have lost “grandfathered” starus under
PPACA.Y In addition, they make
important revisions o the DOL incer-
nal claims and appeals procedures.

The new appeals regulations also
provide rhat all non-grandfarhered
health plans must offer the opportu-
nity for an external review by an
independent entity that is binding en
the plan or issuer.'® This external
review will generally occur following
the upholding of an adverse henefir
determination at the conclusion of
the internal appeals process or an
adverse benefit determination with
respect to which the internal appeals
process has been deemed exhausted.”

Grandfathered plans and policies
do not have to implement the new
internal claims and appeals and exter-
nal review processes.” The current
[MOL claims and appeals process
remains in effect for ERISA plans
that maintain their grandfathered sta-
tus. Grandfathered non-ERISA plans
are not required to comply with
either the current DOL claims and
appeats process or the new PPACA
consumer appeals regularions. Of
course, grandfathered plans may

continsed on prge 22
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choose to make certain disqualifying
changes and relinquish their grandfa-
thered status, in which case they
would be subject to the new PPACA
claims and appeals processes.”™

The Departments estimate that
31 million people are currently enrolled
in group health plans subject to the
new consumer appeals process.™ This
number is expected 1o grow to approxi-
marely 78 million hy 2013.” The
number of individual health insurance
policies subject to the new consumer
appeals process is expected to increase
even more rapidly as 40 to 67 percent
of all individual policies rerminate each
year.22 Of course, newly purchased indi-
vidual policies are not grandfathered,
and are therefore subject to the new
consumer appeals process.

Internal Claims and
Appeals Process

As noted above, the new appeals
regulations require plans and issuers
to implement an internal review
process that complies with che
requirements of the DOL claims pro-
cedure regulation and to incorporate
any updares established by the Secre-
rary of Labor.? As such, plans and
issuers are prohibited from reducing
or terminating an ongoing course of
trearment pending rhe outcome of
an internal appeal.
consumers receiving urgent care or

In addition,

ongoing courses of rreatment may be
allowed to pursue an expedited exter-
nat review while che internal appeals
process is in progress, in accordance
with a provision of the Uniform
Health Carrier Exvernal Review
Mode! Act promulgated by the
Natienal Association of Insurance
Commissioners (“NAIC Uniform

Model Act”).”

Gyoup Health Plans and FHealth
Insurance Issuers in the Group Market

I addition to the requirements
specified in the DOL claims proce-
dure regulation, the new appeals
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regularions provide thar group health
plans and health insurance issuers in
the group market must incorporate
six new requirements designed ro
strengthen consumer protections. First,
plans and issuers must include within
the scope of adverse benefit determina-
tions subject to internal review a
rescission of coverage, whether or not
there is an adverse effect on any partic-
ular henefit,” This is broader than the
definition in the DOL claims procedure
regulation, which already provides that
a denial, reduction, or termination of,
or a failure to provide payment (in
whole or in part) for a benefit is an
adverse benefir determination eligible
far internal claims and appeals pro-
cesses. Arguably, the DOL claims
pracedure regulation does not allow an
appeal by a consumer whose coverage
was rescinded if there was no adverse
cffect on a particular benefit.?
Applying internal claims and appeals
processes to rescissions of coverage is
intended to prevent health insurers and
health plans from using rescission to
retroactively invalidate coverage on
technicalities, such as an unintentional
mistake on an insurance application.™

Second, plans and health insur-
ance issuers have less time to make
urgent care claims decisions under the
new appeals regulations. The current
DOL claims procedure regulation
requires notification of the benefit
determination for such claims as soon
as possibie but nor later than 72 hours
after receipe of the claim.”® The DOL
claims procedure regularion was origi-
nally published in 2000. Since that time,
improvements in healrth information
technology and electronic communica-
tiont allows for faster decision-making
and norificarion. As a resulr, the new
appeals regulations have reduced the
turnaround rime in urgent care cases and
require notification of the benefic deter-
mination as soon as possible but not later
than 24 houss after receipt of the claim.”
Nevertheless, there is a special exceprion
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for circumstances in which the con-
sumer fails to provide sufficient
information to determine whether, or to
what extent, benefurs are covered or pay-
able under the plan.!

Third, consumers must be auto-
marically provided, free of charge,
new or additional evidence used to
make an adverse benefit determina-
tion and any new or additional
rationale used to uphold a previous
adverse benefit determination.*? Plans
and issuers must then give the con-
sumer a reasonable opportunity to
respond before the benefit derermina-
tion is issued.” In addition, plans and
issuers must allow consumers to
review the claim file and ro present
evidence and testimony as part of the
internal claims and appeals process.”
The new appeals regulations do not
indicare wherher plans and health
insurance issuers must allow oral resti-
mony, ot, whether similar to the DOL
claims procedure regulation, only
written testimony is permitted.”

Fourth, plans and health insurance
issuers must incorporate additional con-
flict of interest safeguards. Accordingly,
decisions regarding hiring, compensa-
rion, rermination, promotion, or other
similar matters with respect to a claims
adjudicator or medical expert must be
made independently of the likelihood
rhat the individual will support a denial
af benehies.” Nevertheless, the new reg-
ulations may not have done enough to
ensure rthe impartiality and indepen-
dence of reviews, as plans and issuers
are still permitted to use in-house cli-
nicians to review adverse coverage
dererminarions.

Fifth, plans and health insurance
issuers must provide broader content
and increased specificity in consumer
notices. Specifically, notice of adverse
benetit determinations must include
the denial code, diagnosis, and trear-
ment codes and their corresponding
meanings as well as a description of
the standard, if any, used to deny the
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claim. If the norice is for a final internal
adverse benefir determination, this
descriprion must also include a discus-
sion of the decision.” However, the
requirement to insert this additional
derailed medical information into
the explanation of benefits {"EQB")
exacerbates the already significant
Health Insurance Porrability and
Accountability Act (“HIPAA™) and
state law privacy concerns present in
EOBs, as the policy holder or employee
receiving the EOB is not always the
patient. Moreover, even if the policy
lielder is the patient, there is no assur-
ance that another family member will
not inadverrently or inrentionally
apen or gain access to the notice. In
addition, the plan or issuer must pro-
vide a description of available internal
appeals and external review processes.
This description must include informa-
tien regarding how to initiate an
appeal and conract informarion for
available offices of consumer assistance
created by PPACA to assist consumers
with the internal and external review
processes, ™

Notice to consumers must also be
provided in a “culrurally and linguisti-
cally appropriate manner,™ At the
beginning of a plan year, this require-
ment is mandatory for plans that cover
fewer than 100 participants if 25 per-
cent or more of all plan participants are
ticerate only in the same non-English
language and for plans that cover 100
or more participants if the lesser of 500
participants or 10 percent of all partic-
ipants are literate only in the same
non-English language.”® In the individ-
ual market, the threshold is 10 percent
of the population residing in the
county being literate only in the same
non-English language.®

If the applicable threshold is sat-
isfied, then notices must be available
and provided upon request in the
appropriate non-English language.®
Once a consumer requests a notice in
the non-English language, the plan
must also provide all subsequent
notices to the consumer in the non-
English language.” In addirion, any
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customer assistance programs offered
with respect to the plan {such as eall
centers) must also provide assistance
in the non-English language.
Alrhough the new appeals regulations
improve the availability of effective
netices t consumers fiterate only in
non-English language, they fail to
protect other consumers who may
require alternative formarts, such as
those with disabilitics.

The DOL and Department of
Heaith and Human Services' Office
of Consumer Information and Insur-
ance QOversight (*OCIHO") have
provided model notices thar can be
used to satisfy all notice require-
ments under the new appeals
regulations, including: (1} a notice
of adverse benefit determination;
and (2} a notice of final internal

adverse benefir determinacion,™

Sixth, if a plan or health insur-
ance issuer fails to strictly adhere to
the internal claims and appeals proce-
dure requirements, the consumer is
deemed to have exhausted the intes-
nal claims and appeals process,
whether or not the plan or health
insurance issuer substantially com-
plied or the error committed was de
minimis.”® This is a departure from the
“substantial compliance” test widely
adopted by courts when evaluating
challenges to ERISA procedures.*® As
a resulr, the consumer will be able o
initiate external review and pursue
any available remedies, such as judi-
cial review.

Internal appeals processes gener-
ally provide consumers and plans with
an efficient and cost-effective means
for timely resolurion of disputed bene-
fic claims. If bypassed, dispures thart
could more appropriately be resolved
during an inrernal review will be
cransferred ro expensive external
review processes or lirigation. The
consumer may also pursue any reme-
dies available under ERISA or
applicable stare law for the plan’s fail-
ure to provide a reasonable internal
claims and appeals process that would
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yield a decision on the merits of the
claim. If the consumer pursues reme-
dies under ERISA, then the claim or
appeal is deemed to have been
denied on review withour the exer-
cise of discrerion by the appropriace
fiduciary—which means thar a de
novo, rather than deferential, stan-
dard of judicial review will apply.

Health Insurance Issuers
Offering Individual Health

Insurance Coverage

Health insurance issuers offering
individual health insurance coverage
must generally comply with all of the
requirements for the internal claims
and appeals process that apply o plans
offering group health coverage. As a
result, an individual health insurance
issucr is subject to the DOL claims pro-
cedure regulation and the six addirional
requirements in the new appeals regu-
lations detailed above. Mareover, the
new appeals regulations provide that
issuers offering individual healch insur-
ance coverage must have an intemnal
appeals process that complies with
three addirional requirements.

First, issuers offering individual
coverage must allow consumers to
appeal initial eligibility of coverage
dererminations.” Approximarely 10 to
15 percent of applicants are declined
coverage in the individual marker.*
These eligibility determinations are
often based on the health status of the
applicant, including pre-existing con-
ditions. With the prohibition against
pre-existing condition exclusions rak-
ing effect for policy years beginning on
or afrer Seprember 23, 2010 for chil-
dren under 19 and for policy years
beginning on or after January 1, 2014
for all others, applicants in the indi-
vidual market will now have the
opportunity for a review of a denial of
eligibility of coverage to determine
whether the issuer complied with the
new provisions in making the
determinarion.

Second, health insurance issuers
offering individual health insurance
coverage must limit their internal

continzed on page 24
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claims and appeals process €0 one level
of review.” Accordingly, after an issuer
has reviewed an adverse benefit
dererminarion once, the consumer is
allowed to seek external review of the
determination by an independent
enrity. in contrast, group health plans
are permirted twa levels of internal
review. The Departments believe
there is no need for a secand level of
internal appeal in the individual mar-
ket since the issuer isself conducts all
levels of the internal appeal. This is
unlike the group market, in which a
third party administzator may conduct
the first level of the inrernal appeal
and the employer the secand level.™
In addicion, multiple levels of internal
reviews are often difficult for some
consumers to navigate, and may serve
as a dererrent to accessing rhe care to
which they are entitled.

Third, health insurance issuers
offering individual health insurance
coverage are required to maineain
records of all claims and notices asso-
ciared with their internal claims and
appeals process. These records must
be maintained for at least six years
and must ke made available for exam-
ination upon request.’’

Enforcement Grace Period

On September 20, 2010, the
DOL issued Technical Release 2010-
02 {*T.R. 2010-02"™), which established
an enforcement grace peried unril
July I, 2011 for compliance with
some of rthe new inrernal claims and
appeals provisions and stated that, for
that period, the DOL and the Inter-
nal Revenue Service (“IRS”) would
not take any enforcement acrion
against a group health plan, and HHS
would not take any enforcement
action against a self-funded nonfed-
eral governmental health plan, that is
working in good faith to implement
the addirional standards but does not
yet have them in place.” Presumably,
a plan pareicipant or policy helder
would be able to enfarce these
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requirements as the documents grant-
ing this grace period do not address
the rights of private parties in private
litigation.

On March 18, 201%, the DCL
issued Technical Release 2011-01
{(“T.R. 2011-01™), which extended the
enforcement grace period until plan
years beginning on or after January 1,
2012 with regard to the following
internal claims and appeals require-
ments: {1) the requirement to make
an initial decision on an urgent care
claim within 24 hours of receipr of
the ¢laim; (Z) the requirement to pro-
vide norices in a culrurally and
linguistically appropriate manner; and
{3} the requirement for strict compli-
ance with all new claims and appeals
procedures. Moreover, T.R. 2011-01
modifies the enforcement grace
period by abandoning the require-
ment in T.R, 2010-02 that plans work
in good faith to implement these
standards for the enforcement grace
period ta apply.”

With respect to the new content
requirements for notices of adverse
benefir determinaticns and final
adverse benefit determinations, the
enforcement grace period has been
extended in part only. Specifically,
with respect to the requirement to
disclose diagnosis codes and treat-
ment codes (and their corresponding
meanings), the enforcement grace
period has been extended until plan
years beginning on or after January 1,
2012, However, the enforcement
grace period will be extended with
respect 0 the other content require-
menss from July 1, 2011 unril the fiest
day of rhe first plan year beginning on
or afrer July 1, 2011 (which s January
1, 2012 for calendar year plans}.
Therefore, enforcement with respect
to the following provisions will take
effect on a rolling plan year hasis,
starting on the first day of the first
plan vear beginning on or after July 1,
2011: (a) the disclosure of informarion
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sufficient to identify a claim (other
than the diapnosis and treatment
information}; (b) the reasons for an
adverse benefit determination; {¢) the
deseription of available inrernal
appeals and external review processes,
and; {d} for plans and issuers in states
in which an office of health consumer
assistance program or ombudsman is
operational, the disclosure of the avail-
ability of, and contact information for,
such program,

External Appeals

Pursuant to the new appeals regu-
larions, all non-grandfathered health
plans must offer the opportunity for
an exrernal review by an independent
entity that is binding on the plan or
issuer, This requirement will he new
for many health plans, including self-
funded ERISA plans and self-funded

government and church plans.

A plan's or issuer's external
review process must satisfy state or
federal standards, whichever applies.
The new appeals regularions provide
rules for determining which process
applies, as well as guidance regarding
cach process. In general, if a plan is
insured, state external review require-
ments apply if they sarisfy certain
minimum standards outlined in the
new appeals regulations. Mcanwhile,
if a plan is self-funded, federal exrer-
nal review standards generally apply.
However, the federal standards have
yet to be issued.

State External Review

State external review procedures
generally apply to non-grandfathered
insured plans. Following the final
interim regulations, these plans must
continue to comply with applicable
state insurance law external review
procedures so long as those proce-
dures satisfy certain minimum
standards adapred from the NAIC
Uniform Model Acc.™ Pursuant to

one of the NAIC Uniform Model Act

requirements, state external review
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procedures must provide for the
review of adverse benefir determina-
tions only with regard to the “medical
necessity, appropriateness, health care
secting, level of care, or effectiveness
of a covered benehr.”” This standard
exciudes external review of rescissions
of caverage, which, in contrast, are
rreated as an adverse benefit determi-
nation for purposes of internal claims
and appeals and the federal exrernal
review process. Thus, the scope of
adverse benefit determinations eligi-
ble far state external review is
narrower than those cligible for che
internal claims and appeals process
and federal external review.

By requiring chat state insurance
law external review procedures only
have to satisfy minimum consumer
protections, the new appeals regula-
tions fail to incorporate imporrant
protections found in the NAIC
Uniform Model Act. For example,
the new appeals regulations fail to
expressly require stare exrernal review
procedures o allow consumers 1o be
represented by a third party, including
counsel. In addition, the new appeals
regulations fail 1o expressly acknowl-
edge that the standard of review is de
nove for external reviews of adverse
benefir determinariens. A de novo stan-
dard applics ro rthe federal exrernal
review process and allows an objective
review of the facts surrounding an
adverse benefit determination.

Nevertheless, if the srate proce-
dures are found to be sufficient, the
plan may continue to operate under
those rules. 1f not, the plan will he
subject to the new federal external
review procedures once they are
established.

An enforcement grace period has
been established o provide states the
oppertunity to amend their procedures
ro satisfy the minimum NAIC Uni-
form Model Act 6
Specifically, in stares with external
review laws in effect on March 23,
2010, for plan or policy vears begin-
ning prior to July 1, 2011, a health

standards.
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insurance issuer is deemed to comply
with the new consumer appeals
requirements if it follows that srate’s
external review process during this
transition period. In states thac have
passed external review laws between
March 23, 2010 and Septrember 23,
2010, the process provided under those
laws will apply in thac state. After the
July 1, 2011 transition dare, a state’s
review procedures must be specifically
approved by HHS or the federal
review procedures will apply.”

In srates char had not passed an
externsal review law that was in effect
on September 23, 2010, a healch
insurance issuer must follow an
interim external review process
administered by the Office of Person-
nel Management {“QOPM”).* The
interim process divides external
reviews into two categories: standard
and expedited reviews. A consumer
must request a standard exrernal
review in writing within four months
after receipt of a notice of an adverse
benefir dererminarion or final internal
adverse benefit determination. The
consumer may submit the request
elecrronically, by facsimile, or by mail.

Review will be conducted by an
independenc third party with clinical
and legal expertise and with ne finan-
cial or personal conflicts with the
health insurance issuer. The examiner
will review all of the informartion and
documentarion timely received. In
reaching a decision, the examiner will
review the claim de novo and will not
be bound by any decisions or conclu-
sions reached during the healch
insurance issuer's internal claims and
appeals process.

Prior to reaching a decision, the
examiner will forward any informa-
tion submitted by the consumer to
the health insurance issuer for recon-
sideration. After completing its
reconsideration, the health insurance
issuer may reverse its adverse benefit
determinatien or final internal
adverse benefit determination.
Within one business day after making
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a decision to reverse, the health
insurance issuer must provide written
notice of its decision to the conswmer
and to the examiner. The examiner
must terminate the external review
upon receipt of the reversal notice
from the health insurance issuer.

If the health insurance issuer does
nat reverse its benefit determination,
the examiner must review the claim
and provide written notice of the final
external review decision as expedi-
tiously as possible, but not fater than
45 days after it receives the request for
the external review. Upon receipt of a
notice of a final external review deci-
sion reversing the adverse benefit
determination or final internal adverse
benefit determination, the healch
insurance issuer must immediately pro-
vide coverage or payment (including
immediately auchorizing or immedi-
ately paying benefits) for the claim.
The determination is binding except
to the extent other remedies may be
available under state or federal law 1o
either the health insurance issuer or to
the consumer. Judicial review may also
be available to the consumer.

A CONSUMET rmay request an expe-
dited appeal if the claim invelves a
medical condition for which the time-
frame for completing an internal or
external appeal would seriously jeopar-
dize the life or health of the consumer
ot his or her ability to regain maxi-
mum function; or it concerns an
admission, availability of care, contin-
ued stay, or healtheare item or service
relating to emergency care in cases in
which the individual has not been
discharged from the facility.

The process for an expedited
external review mirrors the process
for a standard external review, except
that the examiner must immediately
determine if a request is eligible for
external review and the examiner
must provide notice of the final exter-
nal review decision as expediticusly as
the medical circumsrances require bur
not later than 72 hours (depending
on the medical circumstances of the

continued on page 26
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case) after the examiner receives the
request for rhe external review. The
examiner must defiver the notice of
the Anal external review decision to
the claimant and the health insurance
issuer. This natice can be initially pro-
vided orally, bur must be fallowed up
in writing within 48 hours.

The interim process refleces the
intent af the NAIC Uniform Maodel
Act of ensuring the independence of
the external review process. IHowever,
this interim process does not include
many of the requirements set forth in
rhe NAIC Uniform Model Act,
including random assignment to
independent review organizarions.
Nevertheless, it achieves the goal of
this provision by ensuring that there
is no financial relationship berween
the issuer and the body making the
final external review decision.

Federal External Review

If the applicable state external
review process requirements do not
meet the minimum standards specified
in the regularions, or if the plan is self-
funded, then federal external review
standards apply. Under the federal
external review process, external
review is availabie for cerrain adverse
determinations, including denials of
claims and adverse coverage determi-
nations and rescissions based on
medical necessiry, appropriateness,
healthcare setting, level of care, or
effectiveness of a covered benehit, as
well as determinations involving
whether trearment is experimental or
investigational.” However, federal
external review is not available for par-
ticipants and beneficiaries in group
health plans to reselve disputes about
eligibility to parcicipate in an
employer-sponsored group health plan
other than rthose dispures char are
relared to rescissions.® As a result,
plans subjecr to the federal exrernal
review process will have the last word
on eligibility determinarions.
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The federal external review pro-
cedures snd requirements have yet to
be issued. The DOL’s Employee
Benefits Security Administracion
{(“"EBSA™)} has issued a technical
release, EBSA Technical Release
2010-01, which provides interim fed-
eral external review procedures for
self-funded group health plans not
subject ta a state external review pro-
cess and establishes an enforcement
sate harbor for compliance with the
federal exrernal review requirements
during the cransition periad.®

Under EBSA Technical Release
2010-02, for plan years beginning on
or after September 23, 2010, a self-
funded plan will be treated as sadisfying
the external review compliance safe
harbor during the transition period
and no enforcement action will be
taken if it either complies with the
requirements in Technical Release
2010-01 ar ir voluntarily complies
with a state external review process in
any state in which it operates, pro-
vided that the state makes its external
review pracess available ro plans that
are not subject to stare law, such as
self-funded plans. For self-insured non-
federal governmental health plans in
territories and states without external
review processes in effect on or before
September 23, 2010, these plans must
cither contract with independent
review crganizations (“IRQs”) as ser
forth in Technical Release 2010-01 or
use rhe incerim federal external review
process for health insurance issuers in
states without external review laws as
established in the technical guidance
detailed above. Prier te July 1, 2011,
the Deparrments will issue guidance
on the standards for the federal exrer-
nal review process thar will replace the
interim process. This safe harbor is
effective until superseded by future
guidance on the federal external
review process.

The interim federal exrernal
review procedures divide exrernal
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reviews inte two caregories: standard
and expedited reviews. A consumer
must request a standard external
review in writing within four months
after receipt of a notice of an adverse
benefit determination or final inrernal
adverse bhenefir determinarion.
Within five business days of receipt of
the external review request, the plan
must complete a preliminary review
of the request to determine whether:
(1) the claimant was covered under
the plan at the time the service was
requested or provided; {2) the adverse
determination does not relate to the
failure to meet the cligibility require-
ments; (3) the claimant exhausted
the plan's internal appeal process
{unless it was not required); and (4)
the claimant has provided all infor-
mation and forms required to process
an external review.

Within one business day after
complering rhe preliminary review,
the plan must provide the claimant
wirh wricten notice of wherher the
request is eligible for external review.
If the request is complete bur not eli-
gible for external review, the notice
must include the reasons for why the
request is ineligible. I the request is
incomplete, the notice must describe
the information necessary to make
the request complere and the plan
must allow a claimant to perfect the
request within the four-month filing
period or within 48 hours following
the receipt of the notice, whichever
is later.

If the request is eligible for exter-
nal review, the plan must assign an
aceredired IRC to conduct the exter-
nal review. To ensure unbiased and
independent decisions, plans must
contract with at least three IROs and
either rotate claims assignments
ameng them or use other indepen-
dent, unbiased methods for selection,
such as random selection. In addition,
the IRO may not be eligible for any
financial incenctives based on the
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likelihood that the RO will support
the denial of benefits, However, there
still may be an inherent conflict of
interest, as the plan contraces with
the IRO and pays the expenses associ-
ared with a review.

The assigned 1RO musr timely
notify the claimant in writing of the
request's eligibility and acceprance for
external review. This notice must
include a statement that the claimane
may submit additional information.
The RO must consider this addi-
tional information if submitred
within 10 days when conducting the
external review, The RO is not
required ro, but may, accept and con-
addirional information
submitted after 10 business days. This

sider

two-step process may create confu-
sion. Consumers must be cognizant of
this short deadline in advance if they
need to cellect medical records or
conduct addicional research.

Prior to reaching a decision, the
IRO will forward any information sub-
mitted by the consumer to the health
insurance issuer or plan for recon-
sideration. Afrer completing ics
reconsideration, the health insurance
issuer or plan may reverse its adverse
bencht determination or final internal
adverse benefit determination. Within
onc business day after making a deci-
sion to reverse, the health insurance
issuer or plan must provide written
notice of its decision to the consumer
and to the IRO. The IRO must termi-
nate the external review upon receipt
of the reversal notice from the healch
insurance issuer or plan.

If the health insurance issuer or
plan does not reverse its beneht deter-
mination, the RO must review the
claim and provide written notice of
the final exrernal review decision as
expeditiously as possible, bur not later
than 45 days after it reccives the
request for the exrernal review. In
reaching a decision, the assigned [RO)
will review the claim de nove and will
net be bound by any decisions or con-
clusions rcached during the plan’s
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internal claims and appeals process.
Upon receipt of a notice of a final
external review deciston reversing the
adverse benefit determination ar final
internat adverse bencht dererminarion,
the health insurance issuer or plan
must immediacely praovide coverage or
payment (including immediately
authorizing or immediately paying
benefits) for the claim. As a result, it
appears that the plan must pay the
claim before appealing the decision in
court. The derermination is binding
except to the extent other remedies
may be available under state or federal
law to the health insurance issuer, plan
or consumer. It is unclear, for example,
whether or to what extent self-funded
plans will be able to challenge the
decisions of the RO under ERISA or

other law.

A consumer may request an expe-
dited appeal if the claim invelves a
medical condition for which the time-
frame for complering an internal or
external appeal would seriously jeopar-
dize the fife or health of the consumer
or his or her ability to regain maxi-
mum function; or it concerns an
admission, availability of care, contin-
ued stay, or healtheare item or service
relating to emergency care in cases in
which the individual has not been dis-
charged from the facilicy.

The process for an expedited
external teview mirrors the process
for a standard excernal review, except
that, immediacely upon receipr of the
request, the plan must make a pre-
liminary review determination of
whether the request meets the stan-
dard external review criteria and must
immediately notify the claimant as to
eligibility for an expedired review.
Upon a determination thar a request
is eligible for an expedired external
review, the plan wiil refer the matter
to a contracted 1RO for review. The
plan must provide or transmic all neces-
sary documentation and information
considered in making the adverse or
final internal adverse benefir derermi-
nation to the IRO electronically, by
phone, by facsimile, or by acher

The Health Lawyer

expeditious method. The 1RO must
provide narice of the final external
seview decision as expeditiously as the
claimant’s medical conditien or <it-
cumstances require, but in no event
more than 72 hours following receipt
of an expedited external review
Tequest.

The Departments intend to issue
an amendment that makes modifica-
tions to the 2010 new appeals
regulations in the near future. As a
result, implementation and enforce-
ment of the above standards have
been delayed until the amendment
is releused.

Conclusion

The new consumer appeals regu-
lations replace the existing pacchwork
of protecrions with a simpler and
more uniform internal and external
review process. [n addition, the regu-
lations establish enhanced consumer
protections and extend many of the
components and features of the
DOL's claims procedure regulation
and the NAIC Uniform Model Acr
to all consumers to prevent inappro-
priate denials and excessive delays
when consumers challenge adverse
decisions. Legal counsel representing
consumers and healthcare providers
in the consumer appeals process
should be fully aware of the new pro-
cedures and protections as well as the
limirations and disadvantages thatr
consumers still must overcome.
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b Interim Final Rules for Group Healrh Plans
and Healrh Insurance Issuers Relaring ro
Consumer Appeals, 75 Fed. Reg. 43330 (July
23, 2010) (codified ar 26 C.ER. pts. 54, 602
(2010); 29 C.F.R. pr 2590 (2010); 45 C.FR.
PL. 14? (20[0]).
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Patient Protection and Afferdable Care Acy,

Pub. L. {11148, 124 Scac. 119 (2010);

Process

Healch Care and Education Reconciliation

Act, Pub, L 111152, 124 Seac. 1029 (2810).

Paragraph (b) of 26 C.FR. § 54.9815-2719T,
29 C.ER, § 2590715 - 2719, 45 CFR. §
147.136 requires group health plans and health
insurance issuers offering group or individual
health insurance covernge to implement an
effecrive clatms and appeals process.

Id. ar 43339,

29 CFR. § 2560.503~-1. An emplover health
plan is self-funded if the emplover pays the
henefies directly or through o mmust fimd estab-
lished for that purpose. An employer healch
plan is insured if the henehts provided under
rhe plan are financed by the purchase of an
insurance policy, and an insurance compuny
pays the losses.

75 Fed. Reg. 43330, 43339,

Id. In general, individual insusance policies are
not subject to ERISA. However, an individual
insurance policy may be subject to ERISA if
there is sufficient involvement by the employer
in the administration of the policy.

Id. Insured state and local governmental
plans, insured church plans, and health insur-
ance issuers offering individual coverage were
also generally subject to applicable stare
exrernal review processes.

75 Fed. Reg. 43330, 43339,

The District of Columbia, Oklahoma, and
Oregon have not required insurers to comply
wirh the external reviewer's decision,

AHIP CENTER FOR POLICY AND RESEARCH,
AN UPDATE ON STATE BXTERNAL REVIEW
PrOCRAMS, 2006 (July 2008).

75 Fed. Reg. 43330.

Prior to the enacement of PPACA, all staces
except Alahama, Mississippi, Nebraska, North
Dakota, South Dakota, and Wyoming had
cxrernal review laws. 75 Fed. Rey. 43330,
43340,

ERISA, 29 U.S.C. § 1i44(a) provides:
“Except as provided in subsection{l) of this
section, the provisions of this subchaprer
..shall supersede any and all Srate laws insofar
as they may now or hereafter relare to any
cmployee benefic plan.”

75 Fed. Reg. 43330, 43332; 29 C.F.R.
2560.503-1.

75 Fed. Reg. 43330, 43339 {codified ac 26
C.FR. § 54.9815-2719T; 29 C.F.R. §
2590.715.2719; 45 C.F.R. § 147.136).

See Departments of Flealth and Human
Services, Lahor, and the Treasury final
interim regulations relating ro status as a
grandfathered health plan, 75 Fed. Reg. 34538
{June 17, 2010) {codified ac 26 C.ILR. prs. 54,
602 {2010); 29 C.ER. pr 2590 {2010); 45
C.ER. pt. 147 (2011)).

Iy general, plans and policies are “grandéa-
thered” if they existed as of March 23, 2010
{PPACA's enacrmene dace),

See 79 Fed. Reg. 34538 (June 17, 2010).
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75 Fed. Reg. 43330, 43340,
Id.

Apere M. KR THE INDiviDUAL INSURANCE
MARKET: A BUILDING BLOCK FOR HEALTH
CARE REFORM] { May 2008).

The DOL is considering further updates to 29
C.FR. § 2560.503-1 and cxpects 1o issue
future regulations thar will propose additional,
mute comprehensive updates to the standards
for plan internal claims and appeals processes.

75 Fed. Reg. 43330, 43332,

Id. at 43334 (codified at 26 C.F.R. § 54.9815-
271202 29 C.FR. § 2560.503-1{f)(2)
(ii); 45 C.F.R. § 147.128).

Id {codified ar 26 C.FR. § 54.9815-2719T: 29
C.F.R. § 2590.713-2719; 45 CFR. §
147.136).

Id. The regulations restricring rescissions gen-
erally define a rescission as a cancellation or
discomtinuance of coverage thar has retro-
acrive effecr, excepr to the extenc it is
actributable e a failure to tmely pay required
premiums or conrributions rowards the cost of
coverage. Rescissions of coverapge must also
comply with the requirements of the regula-
rions restricting rescissions. Id.

Id.

A plan or issuer may rescind coverage in the
case of an individual's act, practice, or omis-
sion that constituces fraud or an intentional
misrepresentation of material facr, as prohib-
ited by the renus of the plan or coverage,

29 C.ER. § 2560.503-1(A(2}(i).

Under the DOL claims procedure regularion,
a “claim involving urgent care” is a claim for
medical care ot treatment wirh respect to
which the application of the rime petiods for
making non-urgent care dererminations could
seriously jeopardize the life or health of rhe
claimant or cthe abilicy of the claimant o
Tegain maximum function; or, in the opinion
of a physician with knowledge of the claim-
ant’s medlical condition, would subject rhe
C]flin‘}1nt [ severe pain fh'ﬂf cannot h(’ ﬂdﬁ‘
quately managed without the care or
treamment rhat is the subjecr of the claim, 29
C.ER. § 2560.503-1{m)(1).

75 Fed. Rep. 43330, 43333 {codified ar 26
CER.§ 54.9815- 21191 (W)(2)(i)(BRY; 29
C.ERCS 2590.715-2719(0)(2) iy (BY; 45
C.ER. & 147.136 (){(2)(i){(B)).

id. {codifed ar 26 CFR. § 54.9815-2719T(h}
(2YGEC); 29 CER. § 2590.715-2719(b)(2)
(ii)(C); 45 CER.§ 147,136 (M{3)GINTH).

Id.
Id.
29 CIER. § 2560.503-H{h2){i).

75 Fed. Reg. 43330, 43333 {codified at 26
C.ER. § 54.9815-2719T (b} 2}(it}{D); 29
C.FR.§ 2590.715-2719(b)(2)(iiX(D); 45
CER.§ 47136 ({20 D)).

75 Fed. Reg. 43330, 43333 {codified ar 26
C.FR. § 54.981527T19T(B)( )i (E); 29
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C.FR.§ 259071527119 (2) (i {(E): 45
CER.§ 147,136 (h){2)(1){E).
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assist enrollees wirth the inrernal claims and
appeals and external review processes.

75 Fed. Reg. 43330, 43337 (coditied ar 26
C.FR. § 54.9815-2719T (L) (2)¢i)(E): 29
C.ER. § 25390.715-2719(b)(2) (i) (E); 45
C.ER.§ 147,136 (h{2) (i ){E)).
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summary plan descriprion, ar 29 C.FR. §
2520.102-2(c).

The Deparement of Health and Human
Services has county level estimates on ivs
Web site at hrep:fiwww hhs.goviociiof.

To facilicare requests for notices in non-
English fanguage, i an applicable threshold is
met, the plan or issuer musr inclode, wirthin
the English version of all norices, a statement
in the non-English language offering ro pro-
vide notice in the non-English languape.

75 Fed. Reg. 43330, 43337 (codified ac 26

C.ER. § 54.9815-2719T(e); 29 CFR. §
2590.715-2719(e); 45 CFR. § 147.136 ().
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Heller v. Fortis Benefits [ns. Co., 142 F.3d
487 (D.C. Cir. 1998).

Id. {codified ar 26 CER. § 54.9815-2719T(b)
(3)(ii); 29 CFR. § 2590.715-2719(b)(3)(ii};
45 C.FR. § 147.136 (hY{3)(ii)).

75 Fed. Reg. 43330, 43345; See also
FUNDAMENTALS OF UNDERWRITING IN THE NON-
GROUP HEALTH INSURANCE MARKET 10-12
(Apr. 13, 2003).

75 Fed. Reg. 43330, 43345.

Id. ar 43334,

Id. (codified ar 26 CFR. § 54.9815-2719T(b)
(3){it); 29 CFR. § 25907152719 {3)(i);
45 C.FR. § 147.136 (b){3)(ii)).
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PROCEDURES FOR INTERNAL CLAIMS AND
APPEALS UNDER THE PATIENT PROTECTION
AND AFFORDABLE CARE ACT (Sept. 20, 2010)
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54

55

60

61

available at Lrrp:i/fwww.dol.govfebsa/pdf/
ACATechnicalRelease2010-02.pdf.

The “good faith” requirement does not apply
during the extended or the original enforce-
ment grace petied.

15 Fed. Reg. 43330, 43335,
Id.

Id. ar 43336,

Id.

See DEPARTMENT OF HEALTH anD HUMAN
SERVICES, OFICE OF CONSUMER INFORMATION
AND INSURANCE OVERSIGHT, TECHNICAL
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FEDERAL EXTERNAL REVIEW RELATING TQ
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REVIEW FOR HEALTi1 INSURANCE [SSUERS IN THE
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PATIENT PROTECTION AND AFFORDADLE (CARE
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75 Fed. Reg. 43,330, 43,336,
Id.
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